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MVEMORANDUM OPI NI ON

LARO Judge: Petitioner petitioned the Court under section
6330(d) to review respondent’s determ nation as to a proposed
| evy upon its property.! Respondent proposed the |levy to collect

1997 and 1998 Federal incone taxes of approximtely $1, 158.53 and

! Petitioner’s nmmiling address was in Corona, California,
when its petition was fil ed.
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$11,481. 14, respectively.? Currently, the case is before the
Court on respondent’s notion for summary judgnent under Rule 121.
Al t hough ordered to do so, petitioner did not file a response to
respondent’s notion.

We shall grant respondent’s notion for sunmmary judgnent.
Section references are to the applicable versions of the Internal
Revenue Code. Rule references are to the Tax Court Rul es of
Practice and Procedure.

Backgr ound

Petitioner failed to file 1992, 1994, 1995, and 1997 Forns
1120, U.S. Corporation Income Tax Return, and failed to file
Forns 941, Enploynent Tax Return, for the second and fourth
quarters of 2001. Petitioner filed untinmely 2000 and 2001 Forns
1120.

On August 16, 2000, respondent nmiled to petitioner a
letter, Final Notice--Notice of Intent to Levy and Notice of Your
Right to a Hearing (final notice). The final notice infornmed
petitioner of its tax liabilities for 1997 and 1998. The fi nal
notice also informed petitioner of (1) respondent’s intent to
collect that liability through a |l evy upon its property under

section 6331 and (2) petitioner’s right under section 6330 to a

2\ use the term “approxi matel y” because these anobunts were
conput ed before the present proceeding and have since increased
on account of interest.
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hearing with respondent’s O fice of Appeals (Appeals) to discuss
t he proposed | evy.

On Septenber 13, 2000, petitioner requested the referenced
hearing. Later, Appeals held that hearing with petitioner by
tel ephone. At the hearing, petitioner did not dispute the
exi stence or amount of its tax liabilities for 1997 and 1998.
The only issue raised by petitioner was that it needed nore tine
to pay its tax liabilities through an installnment agreenent.

During the hearing, the Appeals officer reviewed the
transcripts of petitioner’s accounts for 1992, 1994, 1995, 1997,
1998, 2000, and 2001 and discerned that petitioner had not filed
its 1992, 1994, 1995, and 1997 Forns 1120, or its Fornms 941 for
the second and fourth quarters of 2001. The Appeals officer also
di scerned that petitioner had not nade any estimted paynents for
2001 or payroll deposits for the second and fourth quarters of
2001. The Appeals officer reviewed petitioner’s financial
records and discerned: (1) Petitioner had comm ngled its funds
with the funds of a related corporation, and (2) petitioner’s
corporate funds had been used to pay the personal expenses of
petitioner’s sharehol ders.® These personal expenses i ncl uded
aut onobi | e i nsurance for all vehicles used in their househol d,

housecl eani ng, children’s col |l ege expenses, checks to children,

3 As of 1999, petitioner was owned equally by Shirley
Gorospe and Conrad T. Gorospe.
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groceries, utilities, clothing, personal fitness, hone pool
supplies and services, nmagazi ne and newspaper subscriptions,
accounting and | egal fees, and nunerous cash wthdrawals. The
Appeal s officer also reviewed an “lInconpl ete” Form 433,
Coll ection Information Statenent, that petitioner had filed with
the Conm ssioner as to its request to nmake install nent paynents.

On June 7, 2002, Appeals issued to petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330 for 1997 and 1998 (notice of determ nation). The
notice of determnation reflected the determ nation of Appeals to
sustain the proposed levy on petitioner’s property. The notice
of determnation also reflected the determ nation of Appeals not
to accept petitioner’s request to nmake installnment paynments. The
notice of determnation stated that petitioner was out of
conpliance wwth its filing requirenents and that it had
commingled its funds with its sharehol ders and the funds of a
rel ated corporation.

Di scussi on

Summary judgnent may be granted with respect to all or any
part of the legal issues in controversy if it is shown that there
IS no genuine issue as to any material fact and that a deci sion

may be rendered as a matter of law. Rule 121(a) and (b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994). W conclude that there is no
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genuine issue as to any material fact and that this case is ripe
for summary judgnent.

We review the Appeals officer’s determ nation for abuse of

di scretion. Lunsford v. Conm ssioner, 117 T.C 183, 185 (2001);

Ni ckl aus v. Comm ssioner, 117 T.C. 117, 120 (2001). The

determ nation of an Appeals officer nust take into consideration:
(1) The verification that the requirenents of applicable | aw and
adm ni strative procedures have been net, (2) issues raised by the
t axpayer, and (3) whether any proposed collection action bal ances
the need for the efficient collection of taxes with the
legitimate concern of the person that any collection be no nore

i ntrusive than necessary. Sec. 6330(c)(3). W reviewthe
Appeal s officer’s exercise of discretion on the basis of the
argunents and information available to the Appeals officer when

the discretion was exerci sed. Seqo v. Conm ssioner, 114 T.C.

604, 612 (2000).

Petitioner’'s sole argunent is that Appeals erred in denying
petitioner’s request for an installnment agreenment. W disagree.
G ven that petitioner had commngled its funds as di scussed, was
out of compliance with its filing requirenents, and had filed
wi th the Conm ssioner an inconplete Form 433, we do not believe
that the Appeals officer abused her discretion in denying that

request .
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We note that the action of the Appeals officer is consistent
with the Commi ssioner’s current adm nistrative guidelines for
instal |l ment agreenents for business tax liabilities. Those
gui delines condition the Conm ssioner’s acceptance of an
install ment agreenent on the ability of the taxpayer to pay
current and del i nquent taxes as well as operating expenses.
| nternal Revenue Manual, pt. 5.14.7.2(4)b (March 30, 2002).
Those guidelines also state that a taxpayer nust be in current
conpliance with return filing requirenents to qualify for an
install ment agreenent. 1d. at pt. 5.14.7.2(4)i.

We sustain respondent’s determ nation to proceed with
collection with respect to petitioner’s 1997 and 1998 taxable
years. We have considered all argunents and have found those
argunents not discussed herein to be irrelevant and/ or w t hout

merit. To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




